
271

Food and Consumer Service, USDA § 246.4

above 1,500, or a half-time or equiva-
lent nutritionist when the monthly
participation exceeds 500. The nutri-
tionist shall be named State WIC Nu-
trition Coordinator and shall meet
State personnel standards and quali-
fications in paragraphs (e)(3) (i), (ii),
(iii), (iv), or (v) of this section and have
the qualifications in paragraph
(e)(3)(vi) of this section. Upon request,
an exception to these qualifications
may be granted by FCS. The State WIC
Nutrition Coordinator shall—

(i) Hold a Master’s degree with em-
phasis in food and nutrition, commu-
nity nutrition, public health nutrition,
nutrition education, human nutrition,
nutrition science or equivalent and
have at least two years responsible ex-
perience as a nutritionist in education,
social service, maternal and child
health, public health, nutrition, or di-
etetics; or

(ii) Be registered or eligible for reg-
istration with the American Dietetic
Association and have at least two
years experience; or

(iii) Have at least a Bachelor of
Science or Bachelor of Arts degree,
from an accredited four-year institu-
tion, with emphasis in food and nutri-
tion, community nutrition, public
health nutrition, nutrition education,
human nutrition, nutrition science or
equivalent and have at least three
years of responsible experience as a nu-
tritionist in education, social service,
maternal and child health, public
health nutrition, or dietetics; or

(iv) Be qualified as a Senior Public
Health Nutritionist under the Depart-
ment of Health and Human Services
guidelines; or

(v) Meet the IHS standards for a Pub-
lic Health Nutritionist; and

(vi) Have at least one of the follow-
ing: Program development skills, edu-
cation background and experience in
the development of educational and
training resource materials, commu-
nity action experience, counseling
skills or experience in participant ad-
vocacy.

(4) A designated breastfeeding pro-
motion coordinator, to coordinate
breastfeeding promotion efforts identi-
fied in the State plan in accordance
with the requirement of § 246.4(a)(9) of
this part. The person to whom the

State agency assigns this responsibil-
ity may perform other duties as well.

(5) The State agency shall enforce
hiring practices which comply with the
nondiscrimination criteria set forth in
§ 246.8. The hiring of minority staff is
encouraged.

(f) Delegation to local agency. The
local agency shall provide Program
benefits to participants in the most ef-
fective and efficient manner, and shall
comply with this part, the Depart-
ment’s regulations governing non-
discrimination (7 CFR parts 15, 15a,
15b), the Department’s regulations gov-
erning the administration of grants (7
CFR part 3016), Office of Management
and Budget Circular A–130, and State
agency and FCS guidelines and instruc-
tions.

[50 FR 6121, Feb. 13, 1985; 50 FR 8098, Feb. 28,
1985, as amended at 52 FR 21236, June 4, 1987;
59 FR 11499, Mar. 11, 1994]

Subpart B—State and Local
Agency Eligibility

§ 246.4 State Plan.

(a) Requirements. By August 15 of each
year, each State agency shall submit
to FCS for approval a State Plan for
the following fiscal year as a pre-
requisite to receiving funds under this
section. The State agency may submit
the State Plan in the format provided
by FCS guidance. Alternatively, the
State agency may submit the Plan in
combination with other federally re-
quired planning documents or develop
its own format, provided that the infor-
mation required below is included. FCS
requests advance notification that a
State agency intends to use an alter-
native format. The State Plan shall be
signed by the State designated official
responsible for ensuring that the Pro-
gram is operated in accordance with
the State Plan. FCS will provide writ-
ten approval or denial of a completed
State Plan or amendment within 30
days of receipt. Within 15 days after
FCS receives an incomplete Plan, FCS
will notify the State agency that addi-
tional information is needed to com-
plete the Plan. Any disapproval will be
accompanied by a statement of the rea-
sons for the disapproval. Portions of
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the State Plan which do not change an-
nually need not be resubmitted. How-
ever, the State agency shall provide
the title of the sections that remain
unchanged, as well as the year of the
last Plan in which the sections were
submitted. The Plan shall include:

(1) An outline of the State agency’s
goals and objectives for improving Pro-
gram operations.

(2) A budget for nutrition services
and administration funds, and an esti-
mate of food expenditures.

(3) An estimate of Statewide partici-
pation for the coming fiscal year by
category of women, infants and chil-
dren.

(4) The State agency staffing pattern.
(5) An Affirmative Action Plan which

includes—
(i) A list of all areas and special pop-

ulations, in priority order based on rel-
ative need, within the jurisdiction of
the State agency, the State agency’s
plans to initiate or expand operations
under the Program in areas most in
need of supplemental foods, including
plans to inform nonparticipating local
agencies of the availability and bene-
fits of the Program and the availability
of technical assistance in implement-
ing the Program, and a description of
how the State agency will take all rea-
sonable actions to identify potential
local agencies and encourage agencies
to implement or expand operations
under the Program within the follow-
ing year in the neediest one-third of all
areas unserved or partially served;

(ii) An estimate of the number of po-
tentially eligible persons in each area
and a list of the areas in the Affirma-
tive Action Plan which are currently
operating the Program and their cur-
rent participation, which participant
priority levels as specified in § 246.7 are
being reached in each of these areas,
and which areas in the Affirmative Ac-
tion Plan are currently operating
CSFP and their current participation;
and

(iii) A list of the names and addresses
of all local agencies.

(6) Plans to provide program benefits
to eligible migrant farmworkers and
their families, to Indians, and to home-
less individuals.

(7) The State agency’s plans, to be
conducted in cooperation with local

agencies, for informing eligible persons
of the availability of Program benefits,
including the eligibility criteria for
participation, the location of local
agencies operating the Program, and
the institutional conditions of
§ 246.7(n)(1)(i) of this part, with empha-
sis on reaching and enrolling eligible
women in the early months of preg-
nancy and migrants. Such information
shall be publicly announced by the
State agency and by local agencies at
least annually. Such information shall
also be distributed to offices and orga-
nizations that deal with significant
numbers of potentially eligible per-
sons, including health and medical or-
ganizations, hospitals and clinics, wel-
fare and unemployment offices, social
service agencies, farmworker organiza-
tions, Indian tribal organizations, or-
ganizations and agencies serving home-
less individuals, and religious and com-
munity organizations in low-income
areas.

(8) A description of how the State
agency plans to coordinate program op-
erations with special counseling serv-
ices and other programs, including, but
not limited to, the Expanded Food and
Nutrition Education Program (7 U.S.C.
343(d) and 3175), the Food Stamp Pro-
gram (7 U.S.C. 2011 et seq.), the Early
and Periodic Screening, Diagnosis, and
Treatment Program (Title XIX of the
Social Security Act), the Aid to Fami-
lies with Dependent Children (AFDC)
Program (42 U.S.C. 601–615), the Mater-
nal and Child Health (MCH) Program
(42 U.S.C. 701–709), the Medicaid Pro-
gram (42 U.S.C. 1396 et seq.), family
planning, immunization, prenatal care,
well-child care, drug and other harmful
substance abuse counseling, treatment
and education programs, child abuse
counseling, and local programs for
breastfeeding promotion.

(9) The State agency’s nutrition edu-
cation goals and action plans, includ-
ing a description of the methods that
will be used to provide drug and other
harmful substance abuse information,
promote breastfeeding, and to meet the
special nutrition education needs of
migrant farmworkers and their fami-
lies, Indians, and homeless persons.

(10) For Indian State or local agen-
cies that wish to apply for the alter-
nate income determination procedure
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in accordance with § 246.7(d)(2)(vii),
documentation that the majority of In-
dian household members have incomes
below eligibility criteria.

(11) A copy of the procedure manual
developed by the State agency for guid-
ance to local agencies in operating the
Program. The manual shall include—

(i) Certification procedures, includ-
ing a list of the specific nutritional
risk criteria by priority level which
cites conditions and indices to be used
to determine a person’s nutritional
risk, the State agency’s income guide-
lines for Program eligibility, and any
adjustments to the participant priority
system made pursuant to § 246.7(e)(4) to
accommodate high-risk postpartum
women or the addition of Priority VII;

(ii) Methods for providing nutrition
education, including drug and other
harmful substance abuse information,
to participants, including homeless in-
dividuals;

(iii) Instructions concerning all food
delivery operations performed at the
local level;

(iv) Instructions for providing all
records and reports which the State
agency requires local agencies to main-
tain and submit; and

(v) Instructions on coordinating oper-
ations under the program with drug
and other harmful substance abuse
counseling and treatment services.

(12) A description of the State agen-
cy’s financial management system.

(13) A description of how the State
agency will distribute nutrition serv-
ices and administration funds, includ-
ing start-up funds, to local agencies op-
erating under the Program.

(14) A description of the food delivery
system as it operates at the State
agency level, including—

(i) All food delivery systems in use
within the State agency’s jurisdiction;

(ii) Vendor selection criteria;
(iii) A sample form for the written

agreement between the food vendor and
the State or local agency;

(iv) The system for monitoring food
vendors to ensure compliance and pre-
vent fraud, waste and abuse, and the
State agency’s plans for improvement
in the coming year;

(v) Where food instruments are used,
a facsimile of the food instrument, and

the system for control and reconcili-
ation of the food instruments;

(vi) The procedures used to pay food
vendors;

(vii) The names of companies, exclud-
ing authorized food vendors, with
whom the State agency has contracted
to participate in the operation of the
food delivery system;

(viii) For State agencies applying for
authority to covert food funds to nutri-
tion services and administration funds
under § 246.16(g) of this part, a full de-
scription of their proposed food-cost-
cutting system or system modification,
including an estimate of the increased
participation which will result from
their system or modification, together
with an explanation of how the esti-
mate was developed; and

(ix) If the State agency plans to
adapt its food delivery system to ac-
commodate the needs of homeless indi-
viduals, a description of such adapta-
tions.

(x) Except for State agencies with an
FCS-approved feasibility study dem-
onstrating the infeasibility of imple-
menting a cost containment system, a
description of its cost containment sys-
tems. In addition, a State agency
which is: Planning to implement a cost
containment system for the first time;
planning to change or modify its cur-
rent system; seeking approval of a sys-
tem instead of a competitive bidding
system (in accordance with
§ 246.16(m)(2)(iii) of this part); or re-
questing a waiver under § 246.16(n) of
this part shall, at least 90 days before
the proposed effective date of its sys-
tem change, submit a State Plan or
Plan amendment, describing its pro-
posed cost containment system, any
cost comparison analyses conducted
under § 246.16(m), and for waivers based
on interference with efficient or effec-
tive program operations, documenta-
tion of that claim. If FCS disputes the
calculations or documentation support-
ing a cost comparison analysis or waiv-
er request, it shall deem the plan
amendment containing that informa-
tion incomplete under § 246.4(a), and
shall provide the State agency with a
written statement outlining disputed
issues within 15 days of receipt of the
State Plan amendment. In the case of
such disputes, the State agency may
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not enter into any infant formula cost
containment contract without FCS
consent until the disputed issues are
resolved. If necessary, FCS may grant
a postponement under § 246.16(o)(5) of
this rule. If disputed issues remain un-
resolved at the end of the postpone-
ment period, the State agency must
proceed with the cost containment sys-
tem judged by FCS to comply with the
provisions of this rule, or the State
agency will be subject to the penalties
set forth in § 246.16(p) of this part.

(15) Plans to prevent and detect dual
participation. In States where the Pro-
gram and the CSFP operate in the
same area, or where an Indian State
agency operates a Program in the same
area as a geographic State agency, a
copy of the written agreement between
the State agencies for the detection
and prevention of dual participation
shall be submitted.

(16) A description of the procedures
the State will use to comply with the
civil rights requirements described in
§ 246.8, including the processing of dis-
crimination complaints.

(17) A copy of the State agency’s fair
hearing procedures for participants and
the administrative appeal procedures
for local agencies and food vendors.

(18) The State agency’s plan to pro-
vide program benefits to eligible per-
sons most in need of benefits and to en-
roll eligible women in the early
months of pregnancy, to the maximum
extent practicable.

(19) The State agency’s plan to estab-
lish, to the extent practicable, that
homeless facilities, and institutions if
it chooses to make the Program avail-
able to them, meet the conditions es-
tablished in § 246.7(n)(1)(i) of this part,
if residents of such accommodations
are to be eligible to receive WIC Pro-
gram benefits.

(20) A plan to provide program bene-
fits to unserved infants and children
under the care of foster parents, pro-
tective services, or child welfare au-
thorities, including infants exposed to
drugs perinatally.

(21) A plan to improve access to the
program for participants and prospec-
tive applicants who are employed or
who reside in rural areas, by addressing
their special needs through the adop-
tion or revision of procedures and prac-

tices to minimize the time participants
and applicants must spend away from
work and the distances participants
and applicants must travel. This shall
include at least one of the following
procedures: Appointment scheduling,
adjustment of clinic hours and/or loca-
tions, or the mailing of food instru-
ments, provided, however, that all
State agencies shall include appoint-
ment scheduling for employed adult in-
dividuals applying or reapplying for
themselves or on behalf of others if
such appointments are not currently
provided. The State agency shall also
describe any plans for issuance of food
instruments to employed or rural par-
ticipants, or to any other segment of
the participant population, through
means other than direct participant
pick-up, pursuant to § 246.12(r)(8). Such
description shall also include measures
to ensure the integrity of program
services and fiscal accountability.

(22) Assurance that each local agency
and any subgrantees of the State agen-
cy and/or local agencies are in compli-
ance with the requirements of 7 CFR
part 3017 regarding nonprocurement de-
barment/suspension.

(23) A description of the State agen-
cy’s plans to provide and maintain a
drug-free workplace.

(b) Public comment. The State agency
shall establish a procedure under which
members of the general public are pro-
vided an opportunity to comment on
the development of the State agency
plan.

(c) Amendments. At any time after ap-
proval, the State agency may amend
the State Plan to reflect changes. The
State agency shall submit the amend-
ments to FCS for approval. The amend-
ments shall be signed by the State des-
ignated official responsible for ensur-
ing that the Program is operated in ac-
cordance with the State Plan.

(d) Retention of copy. A copy of the
approved State Plan or the WIC por-
tion of the State’s composite plan of
operations shall be kept on file at the
State agency for public inspection.

[50 FR 6121, Feb. 13, 1985, as amended at 52
FR 21236, June 4, 1987; 53 FR 25314, July 6,
1988; 54 FR 51294, Dec. 14, 1989; 55 FR 9717,
Mar. 15, 1990; 57 FR 34506, Aug. 5, 1992; 58 FR
11506, Feb. 26, 1993; 59 FR 11499, Mar. 11, 1994]
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§ 246.5 Selection of local agencies.
(a) General. This section sets forth

the procedures the State agency shall
perform in the selection of local agen-
cies and the expansion, reduction, and
disqualification of local agencies al-
ready in operation. In making deci-
sions to intitiate, continue, and dis-
continue the participation of local
agencies, the State agency shall give
consideration to the need for Program
benefits as delineated in the Affirma-
tive Action Plan.

(b) Application of local agencies. The
State agency shall require each agen-
cy, including subdivisions of the State
agency, which desires approval as a
local agency, to submit a written local
agency application. Within 15 days
after receipt of an incomplete applica-
tion, the State agency shall provide
written notification to the applicant
agency of the additional information
needed. Within 30 days after receipt of
a complete application, the State agen-
cy shall notify the applicant agency in
writing of the approval or disapproval
of its application. When an application
is disapproved, the State agency shall
advise the applicant agency of the rea-
sons for disapproval and of the right to
appeal as set forth in § 246.18. When an
agency submits an application and
there are no funds to serve the area,
the applicant agency shall be notified
within 30 days of receipt of the applica-
tion that there are currently no funds
available for Program initiation or ex-
pansion. The applicant agency shall be
notified by the State agency when
funds become available.

(c) Program initiation and expansion.
The State agency shall meet the fol-
lowing requirements concerning Pro-
gram initiation and expansion:

(1) The State agency shall fund local
agencies serving those areas or special
populations most in need first, in ac-
cordance with their order of priority as
listed in the Affirmative Action Plan
described in § 246.4(a)(5). The selection
criteria cited in paragraph (d)(1) of this
section shall be applied to each area or
special population before eliminating
that area from consideration and serv-
ing the next area of special population.
The State agency shall consider the
number of participants in each priority
level being served by existing local

agencies in determining when it is ap-
propriate to move into additional areas
in the Affirmative Action Plan or to
expand existing operations in an area.
Additionally, the State agency shall
consider the total number of people po-
tentially eligible in each area com-
pared to the number being served. Ex-
pansion of existing operations shall be
in accordance with the Affirmative Ac-
tion Plan and may be based on the per-
centage of need being met in each par-
ticipant priority level.

(2) The State agency shall provide a
written justification to FCS for not
funding an agency to serve the highest
priority area or special population.
Such justification may include its in-
ability to administer the Program,
lack of interest expressed for operating
the Program, or for those areas or spe-
cial populations which are under con-
sideration for expansion of an existing
operation, a determination by the
State agency that there is a greater
need for funding an agency serving an
area or special population not operat-
ing the Program. The State agency
shall use the participant priority sys-
tem in § 246.7 as a measurement of
greater need in such determination.

(3) The State agency may fund more
than one local agency to serve the
same area or special population as long
as more than one local agency is nec-
essary to serve the full extent of need
in that area or special population.

(d) Local agency priority system. The
State agency shall establish standards
for the selection of new local agencies.
Such standards shall include the fol-
lowing considerations:

(1) The State agency shall consider
the following priority system, which is
based on the relative availability of
health and administrative services, in
the selection of local agencies:

(i) First consideration shall be given
to a public or a private nonprofit
health agency that will provide ongo-
ing, routine pediatric and obstetric
care and administrative services.

(ii) Second consideration shall be
given to a public or a private nonprofit
health or human service agency that
will enter into a written agreement
with another agency for either ongo-
ing, routine pediatric and obstetric
care or administrative services.
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